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In each of these three cases consoTLdatea for ’trla.ll
the plalnrlff conplalns that flrst class nall was 1ntercepredE
é 'by the Central Inrelllgence Ageaey (CIA), openea wvthout _‘iJ
e 'é warranr and copled BlrnbaLm and Macalllen eacH sent a’ k
% vletter abroad Avery recelved one here;. ALY the lertersji ‘
;‘iwere resealed after copylng aréAbronntl}<retLrned to theA”A ;i;
;Z;mails. Plalntlffs,.lnd1V1dually ana asua class, seek to ‘
i ; recover danages under the | Federal Tort Clalns Act. og -
-,'-U..S.C.‘ § 1 As(b) (the Act) . ' o
| | As exolalned in detall below- .
. % (1) The court has jurisdiction to enterrain‘
f i these suits. | |

P : : {(2) A class action is not aopropriate.
b ' | (3) The CIA acted tortlously under New Yor< law.
1n violating the plalntlfrs rights, both common 1aw and

i constitutional, to privacy in their personal papers and

Ner E ereaats @ s eimAG e 8 Gt A eel o gonn 6 R ¢ SOLA SO0 A oS O (W 00 PO S e A Py e Prd 8 i

correspondence.

(4) Trh2 court had the powar to empanel an

e ey

advisory jury and to rely upon its expression of com:unlty

privacy are valuable

1o suffer oavchic damag2 when
e iy

United Seabes sgyan<ts fail to obzy the luw and violate individua

vignis; and Thoat ciaintkiffs should he awarded subst ah,lal
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(5) AA letter from the government to each =
plalntlff expre551ng regret for the violation of his ox
her rights and 1nd1cat1ng that steps Wl1l be La1en to
prevent a recurrence w111 amellorate Lhe herm oy helolng
to restore plalntlffs falth in thelr governmont.

. (6) Recovery is granted to each 1ndlv1dual
plalntlfF in the anount of $l 000 plus COSLS.. P

(7) In thlS country we do not pay ilé -
serv1ce to thes value of human rights and 1ndlv1dual
dignity—ws mean to live by our ldea1s. A prlmary role of ‘the;
courts is to translate’ those noble sentiments 1nto palnablo
reality. | |

I. FACTUAL BARCKGROUND

51}

rom‘approximatelyll953 until l973,_in violation

of federal statutes and the Fourth Amen&ment‘of the Unitedv

States Const4tution, the Central Incelllgence Agency
conducted an extensive program.0r opening first-class mail w'?%
passing in and out of the country through Fawall} San Fran.,z.ccor
ﬁew Oricans, and New.York;

ost of the correspondence op=nad, photographed

v

and circulated within th= CIA and tho rederal Bureau of

Ints .-,..Lg»;‘__l_ou {rBI) was ilnt a_pted by th2 New York projeckt,

known wwithin the CIA by eithexr of the two cole names
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HTLINGUAL or SRPOINTER. Various criteria were employed

~ in selecting letters for 1nspectloq. Sometlmes the rame
. of either the intended recipient or sender aopeared'on a

“watch list" of suspect" persons and lnstltutlons complled

by CIA and FBI agenns. In other 1nstances envelopes were

opened because of the country of orlgln or desnlnatlon-'p_
any letter to or from the Sov1et Uﬁlon, fcr example, Was":

'subject to 1nspectlon. ,In Stlll other 51tuatlons nall was

examined at random. When HTLINGUPT was at its peak New

York ac-n:s'vnvest1gated some 13,000 letters a year,'over

-Fh

the 1ifs cof the project, at least 213 000 pleces of mall

ﬂ)
Y

- See generally Commission on CIA Act1v1t1es

were ccpi

. Within the United St ates, The CIA's Mail Intercepts, in

Report +o the President 101-15 (1975); Senate Select‘
Comnitte2 to Study Governmental Op=srations with Respect to

Intelligence Activities, Domestic CIA and FBI Mail Opaning

Programs, 'in III Final Report: Supplementary Detailed Staff

Reports on Intelligence Activities and the Rights-of_
Americans, Sen. Rep. No. 94-755, :94th Cong;,,Zd‘Sess;
559-677 (1976). | | |
Ultimately, the CIA coliected and piace& in‘
computars a list of some 1.5 million names éleannd from i

various mail-opaning projects. Among those whose mail was

read and photographed ware author John Steinbeck and

- Approved For Release 2008/09/15 CIA RDPO4MO1816ROOO502000005 9
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Senator Frank'Church.. Schwarz, Inteiligence Actiﬁities . ; P
and the Rights of Americahs, 32 The Record of the Aseepiatie;:
of the Bar‘of the City of New York 43}‘48'(1977)- ihésé
'operatlons were only part of a gene al pattern of pesré

i World wWar II lawlessness and abuse of power exennllfytng

"contempr for the law and the Constltutlon by government

e ¥ s Wbt B w e SIS by S B cieire

- Schwarz at 46. Breaklng thls pern1c1ous pattern and
preventing its recurrence is the task of Congress and the

@5 President. The llmlted questlon before this court is
]

e g e b b e emen b

i whether znd how reparatlons can be made to 1ndlv1duals who
. were pe*:::e;lv aff ed by tnvs partlal breakdown in

: - é officiai raspect for individual liberties.

ﬁi. . Pla intiff Norman Birnbaum is a professor of

sociology at Amherst Coilege in Massachusetrs. In 1970, he

wrote lettars to two academic colleagues—-one in Caﬁaaa,-

* and rhe other in Rumania—fabout.an upcoming meeting of o

specialists in.the sociology of religion. He sent copiee-;

of those lettexs to a third colleague at Moscow State . . ;'

University. HTLINGUAL agents copied the contents of this

thicd letter while it Qasvin transit through the'foreign

nail depbt at Kenra2dy International Rirport, and later

-

R 2

disicibuted fouxr coples to various units of the CIA.

ju)
(Y

~

Accecding to testimony by a member of the staf:

rh

the

Fh

o

tnspector General of the CIA, this was done solely because
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intelligence agencies had an

+rip to Russia. Her letter was interceptednat Ke nnedy,

‘exchang= student stLCVLng at Moscow State University.
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+ veae yeaamee

intarest"” in correspondence to i

and from Moscow University. ' S 9 -

Plaintiff Mary Rule MacMil Ten wrote a p=rsonal

letter in 1973 +to a Soviet dissidant she had mat on-a 'A, I R

opened and photograpbed and a cooy Lllad by tqelagency.

But, apparently becau e project H”L NGUAL as termlnated f

J L LE

two weeks later, no other reproductlons were dissemlnate&.’

In the final case, that of B. Leonard Avery, a

t

s waw oy

letter was wx iteen to him by his son, wiho was then an

Ironicailiy, Avery, concarned that'his.ownvle tters to his
son micht be tampered with by Soviet authoiities,.attempted
to avoid that possibility by sending them to thevAmerioan
Embassy in Vienna, where they‘were passed on fo Moscow via
diplomatic pouch. His son's replies, howevei, arriveéAby
feguler mail, and one of them, peﬁsonal in n. Tur e, was - . : 'g
opened here in 1968 Three copiss of that letter were

made, and one otf thess was sent to tha F3I, wnicn was
described by a governmant witness as having "an interest

in U.S. exchange stoedents in Russia.

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9
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©  op=2ning or obstruction of mail within postal channels),

x

concedes that the plaintiffs® mail was opzned, read and
.No 3ud1c1al warrants were obtalnea, and no ev1dence was

a warrantless soarch._ Both the FlrSt and Fourth Am ndmentsﬁg
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5 U.5.C. § 552. They were then notified that CIA files

contained copies of the letters at issua. Lo -

P L B

These facts are not in dispute. The government

oo e e

COpled. It does not'contehd that the actions were'lAWEul.

submltted to suggest the exrstence of p:obaole cause for.e:h

of the Constitution as well as appllcanle statutes and

regulatluns suoport the concluSLOn that the openlng ana

R BTN BB PP S PTG WD G S P ROTP ST | eBOIEE T

r

readl ¢ of these letters under th=>so crrcnmstances was

1llegar- United States v. Ramsey, —— U-S, - ‘ 97 S Ct.

1972, 1852, -- L.E&.2d ——, —- (1977)(“Applicab1e postal
regula:;cns"Tat1y prohibit, under all circunstaﬂces, the
reading of corresoondence absent a2 search warrant"), Procunier

3

v. Martinez, 216 U.S. 396, 408-09, 94 5. Ct. 1800, 1809

40 L.EG.2& 224 (1974) Cf Unlred St ates vQ_Van Leeuwen

b e es Sces bamiimee

397 U.S. 249, 251, 90 S.Ct. 1029, 1031,'25 L.Ed.2d 282
(1970) . | -

In addition, HLLI\CUAA and other mailfoéening'
projects probably violated sevarzl criminal statu
Inclu'derlAare 18 U.s.C. § 1702 (f*sﬂi?)l ting tha uha.u‘:hqrized

18 U.S.C. § 241 (prohibiting coasoiracies tuo deprive

citizens of their constitutioanal righ=s), =nd 18 U.S5.C. § 371

LA S
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(the generai conspiracy statute). See generally Deoartment

of Justice, Report of the Departrent of Justice Coqcernlng
Its Investlgatlon and Prosecutor al Dec1510ns with
.Respect to Central Intelllgence Agancy Mail Openl

Activities in the Unlted States (1977). o

The crlmlnal llablllty—~or lack of 1t—~or govern—'g_"

. __..)A -

i,,ment agents for the acts complalncd of is not an 1ssue 1n f,~

f~ thlS case: Plalntlffs seek a 01v1l remedy. damages for

1n3ury suffered as a result of the operatlon of HTAI\GUAL.

F)

They_sees,rellef not agalnstlrn nartlcular ‘agents who
openec.:ne;r mail oxr who dlre ' ed the program, but agalnsn
the government, relying on the provisions of the Federal
Torr Ci=dims Act. | |
Because the agents were acting ﬁlrnlh the scone.

of their eﬂoloymenc in carrylng out the mail progeCc,:

.Hatahlev v. United States, 351 U S. 173 76 S. Ct 745, 100

L. Ed J.oos (1956) ; verz v. United States, Civ. No. H—76—-286= '

(s.D. Coan. June 15, 1977), only WO substanclal quostlons
must be answered. First, has the governmenc consented
such sulits under the provisions of the Act? Second,
the re levant state law-—tbat of New York--was the
bzhavior of the g overnment age

compansable?

Bl Approved For Release 2008/09/15 - CIA-RDP04MO01816R000502000005-9 |
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JURISDICTION

. Not Defeated By E :ception To Th
Federal ‘Tort Claims Ac t -

»

The UnWLad States has g-vcn its consenu.;o ba_
sued for torts 1n the DlatrlCt Courcs whenaver Lha governm,nt .
1f a prlvate p°rson, would be 11anle under Lhe law oE thc> j;

_,e

place where the wrong was done., Tne Federal Tor clamns"f?:

Act prov1des 1n part-'5

L;]he dlstrlct courts, togetnor w1th e el
the United States District Court for the -~ °
District of the Canal Zone and the. District
Court of the Virgin Islands, shall have

exclusive jurisdiction of civil actions

n. claims against the United States,. fox

monay damages, accrulpg on and after

anuary 11,1845, for 1n3Lry or loss of :

n*oaaaby, or. personal injury or death caused_
by the negligent or wrongful act or omission
of any employee of the Government while

acting within the scope of his office or
employment, under circumstances where the .
United States, if a private person, would
ba.liable to the claimant in accordance o
.with the law of the place where the act or
OmlSS’On occurred._ : '

28 U.S;C. § 1346(b). This generaY consenu'to suiA fot.{
. of government officials and employees isa
: numbar of exceptions. 28 U.S{C; § 2635.
= exce epticns—-for discretionagyl

intzntional torts-—-ap 7y

Approved For Release 2008/09/15 CIA- RDPO4MO1816R000502000005 9
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e e e e ——

Discretionary Function Exception Does Noc
Apply. -

Undexr section 2680(a) of title 28 of Lhe Un:;ed
States Code the government is not liable in tort for the
pérformanceAqr fa;lure.to perform»a dlscretlonary.acti.
| § 2680. Exceptlons |

The pIOVlSlons of this [Act] shall not
apply to-—- : s

(2) Any claim based upon an act or omission of an employee of!
the Governinent, exercising due care, in'the execution of a stat-!
ute or regulation, whether or not such statute or regulation be
valid, or based upon the exervcise or performance or the failure toi
exercise or parform a discretionary function ox duty on the part of
2 federzl agency or an employee of the Government, whether or;

'not the diseration involved bz abused. ) i

y attempt to define "discretionary” in this
contexit presents difficulties. The government relies .

prlma ily on Dalehvte v. United States, 346 U. S 15, 35-36,/ !

, 968, 97 L Ed 1427 (1953), bold*ng that

acts 1nclude not only "the 1nlt1atlon of

programs and act1v1t1es," 346 U.S. at 35, 73 S,Ct; at 968,

bu* also

3
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anought to encompass the acts

ving facts the case suuygest

ions aboard ships loaded with ammonium

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9




Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9

nitrate fnrtilizer. The Unlted States had spoasored the | {

productlon of the hlghly exp1051ve chemical product by - i
Ty
American manuaacturers in part to help alleviate acute

food shortages in the occupleu natlons OL Gcrnany, Korea :

7apd Japan. Whlle the w1sd0m of produCLng SO dangarous a.

:form of Lertlllzer was quastlonable, the thrust of the Sﬂlt ,&:

was agalpst the Judgnont of governnent ofrlc1als in

- cune

lapprOVlac the program,:'No negllgence or 1llegalluy 1n

carrylrg it out was averred.

Dalehlte was Followed in Lawrd V. Velms; 406 U S;
1 797, 92 s.Ct. 1899, 32 L.Ed.2d 499 (1972), a suit to . " i
recover foz dam ge caused by sonic booms resultlng from.i ~‘%
hlgh—=1:;tu:n mllltary trai ng fllgnts. Tnere, too, thb
,governmani, as a matter of pollcy, had decided to engage'

in a haa_rddus, but 1ega1 actlv1ty. The Cou -t quoted, in
its decision, that portlon of the Houss JLdlClary Commlttee'
report ermphasizing that the purposevof the dlscreulonary

acts exsmction in the Tort Claims Act was to exclude suits -

forx :
damages. . .growing out of a legaliv o i
suthoriced -activily, such as a flood- o !
t:ul or ixrigatiou pijecu, where ' o
‘ongful act or omission on th= "
e "5? GoveTinsent aysat 1s shown, s
" nho only ground for suit is the
content.tion thet ths same conduct by a
vrivane individuval would be tortious.
o206 0.3, At 2G4, 92.5.Ct. at 1902 (emphasis-added) . o S

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9
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The decision to conduct an intelligence operation

by nethods Wthh v1olate the Constwtutlon of the Unlted

States and which also probablv violate several federah

-*.statutes .is not dlscretlonary the samr2 nse that the

dec151on to £fly a superson1c plare over land or to produce

potentlally ex91031ve fertlllzer might be There»;s‘no f'~'

ev1dence that Congress 1ntended this exceotlon to do more'

than free the operatlons of govarm t rron eyceSSLVe T
: .concern over the untoward, ana often unexoected results
; of leg1_nnaf° act1v1ty conduotel in the pLDllC 1nterest.

There is no olscret*on under ouxr system to'

concaive,; ‘pian and execnte an illegal program. See Hatahley

S -3 States, 351 U.S. 173, 131, 76 S.Ct. 745, 100

L.Ed. 1055 (1956); ‘Myers & Myers, Inc. V- United

States Postal Service, /527 F.2d 1252, 1261 (Zd Cl:. 1975), I

v. United States, civ. No. H-76- 286 (D Conn June 15'ﬂ

As the Second Clrcult succinctly put the matter"”a
fede:al official cannot have. d;scretlo to behave un-

' constitutionally." Myers & Myesrs, Inc. V. United States

e

Postal Service, 527 F.2d at 1251. . In this circuit,

!
i
i

following Myers and Avery, the discreticnary defense must |

be rejected. Cases from other circuits t©O the contrar
3 , \

are not persuasive. ph7 ¥ ited Stai 767C~12

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9
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tne open_ng of the letters represents a mere "mlscarrlage" o
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(N.D. Towa , May 28, 1976) (dictum); Hardy v. United States,

76-C-1427 «(D.C.D.C. 1Feb. 14, 1977) (relies on Murphy); _

Siebel v. United States, 76-C- 1737 (N D. Cal. iDec. 13,
1976)(relles on Dalehlte). . ‘ |
2. Postal Matter Exceptlon Does Not Apply-

The Unlted States also argues that these sults 2 -

for damages agalnst the government are barred by the postal ;gf

$ee o pre e e it 4 4 s - s maben o

- v‘,\'~"'

matter ehceptlon to the Federal Tort Clarns Act becanse ;-' :

“wees SAaww e aeri s teaea o eap e

of the mail. 28 U. S C § 2680(b). Thls portlon of the

statutas mzaintains sov_relgn 1wmun1ty w1 th regard t0'>_:"

{b} Any claﬁn.arlslng out of the loss, o o
miscarriage, or negligent. transm1351on of ' - B
letters or postal matter. ‘ :

None of the avallable sourceslfor.the inter-
pretation of this subsection support such a restrictive- §‘
reading. 'Rather, Congress was concerned w1tn shleldlng"
the courts from the potentlal landslide of lawsults that
mlgnt be gen rated by the unavoidable mishaps 1nc1oent
to the oxdinary, accepted operation of dellverlng mllllons
of packages and letters each yearr The kind of problem
that was anticipated under the.hea&ing’haf loss, niscarriagee

ox negligent transmission” was suggested by a reoresentatlve*

o the Departmant of Justlce anrrng hearln*s on the Act~

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9
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Every person who sends a plece of postal

matter can protect himself by reglsterwpg
it, as provided by.the postal laws and ' s
regulations. It would be intolerable, ' -1
of course, if in any case of loss or delay, ’
the Government could be sued for damages.

ConseqLDntly, thlS provision was 1psevted-

P N T Lo b

hearlngs before Senate Commlttee on the Jtalcvary on
2690, 76th Cong., 3d Sess. 38 (1940)(testlmony of B. .
: 'Holtzoff Spec1dl A551stant to Attorney General of tne‘f-"

iiFUnlted Stateg) Nelther reglstratlon nor 1nsuranc=_of the

¢)
LY
[ T T T Y TR IR

;:‘letters in questlon 1n these cases. would have protected the
correspc“cents from tne rlsk that CIA agents wvoulad procure,

' open ant copy their mail. See also, Note, The Fedéral Tort-

Claims 2ct, 56 Yale L. J. 534, 545-46 (1947);_;;j§;jq5§§5i;j73

bt DO

:_Handling Federal Tort Clalms § 255 at 13-2 - 13-3 . ¢
& (1975) -
The postal exception has no applioetion in cases

such 'as those before us. Cruikshank v. United States,

76-C—-362 (D. Haw. iMay. 9 1977), Averz»v. ‘United_.Stat },
Civ. No. H-76-286 (D. Conn.l?June 15, 1977).

3. Phe Intentional Tort Exception Does not
Apply.

The final statutory defense of the
is baged on subdivision (h) of 28 U.S-C. § 2589. This

provision,. eXCNOCLHﬂ tixe Egaera1~gove:nment frow suits’

for specified intentional torts, reads as follows:
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Tl T -,.._.m-.__.u.--~~.\___._.‘_.‘...\

The Provisiong Of [the Act] shall not : , T
apply to-- ' _ L ©ot

That, with Tregargd to acts or Omissions of z'a'vestz'gative or lay enforee-
.ment:offiqgr_-g'.gt the Uniteq States Govemment, the Provlsions of this

.g:cth}gﬂé@é}e’tiﬁil’;}ﬁ (‘tf};_pg_‘_t‘piz't‘i_él& Sh2ll2ppiy to a’ny._c'laim__;zris-:;_
- Ingronspr afterfpa, Eaté‘of’thg:gnactman‘ olitrs Pravizo, out-of 2Ssaufe?

Prosacution, For the Durpose of thig snbsectioz?.,' "Im-est_iga.tive ‘or” lawp™
enforcement oflcer” meang an”y officer of the Uniteq States who is em.
DPOweoreg by lapw to execute sear ka3, to Seize e'n'dence, or to make arrestsg
for violations Of Federa] law, - R T T

> - - b -

Prior ¢o 197s6, when the Subsectiop was‘revised,

it Rerely Drovidag that no Suit coulg be brought for: -

{h) an claip arising ogs of assault,

Lattexy, false imprisonment, false arrest,
malicigng prosecu*ion, 2buse of,process,
Lizei, Slander, misrepresentation, deceit,
or.interference with Contract rights, :
; : C P
28‘ii§jLAJ§ 2580 (1955). Congress anended the €Xception H
to broaden its Consent tq suit following Some particularly H
€gregious Violationg Of the Fourth Amandment by federa:z o
narcotics agents who engaged in @ series of 1llegal !

"nOsknéék"ra‘ds On private homes . Cne such raig Senerateg
& €ivil suit ip which the Suéreme Court-~barredAby ._ '__. i
Section 2680(h), és.it wvas than written,from holding the
governmen+ itselF liable-fgranted Plaintjisf thevrig.t to
recovaxr damages from the individuay ggents. Congregsg
a2ltersagd Section 2680(h)'so that, from the dara of amendmans

forward, such Fourth Amend

816R00050200
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-

reliéf, rather than worthless awards again judgmont—
proof" individual agents. S. Rep. No. 83-583, 93d,Cong;,
24 Sess., 2-3, reprinted in [1974] U. S. Code & Cong-

Ad. News 2789, 2790-91.

The government argues that, based on this history oxr -

subsectlon (n), a court cannot assume that any case arising

vfron a Fourth Amendment. v101at10n was-intenéea;}pfiér to
1974 to be 1ncluaed in the Ac;.- The government's‘position
apparently is that thevllst of exsmpted toftS»inﬁSﬁbsectioﬁ'
(hj was :né.is'not exclus;ve, and that adiitio nal

exél;sians must be 1r011ed, where neacessary, to protect

the governmsnt against liability for types torts Ommnéssa?i
may no:.h:vo contemplated when it drafted . léw; Invésion;'
of the constitutional right to prlvacy is one such un-

' contemplated intentional tort, runs the argumant,Aaﬁd shdﬁldé
be éxcluded——at least if it»occurred bafore 1974. |

Implied exceptions, derived in this wholesale

faSthW, subvert the structure of the

Ccongress, in writipg the Act,

specific exemptions. No vague

are used. This problem was treatad 1In

v. United States, 276 F. Supp.-

aff’d, 398 F.23 167 (24 Cix. 1958

that:
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The detailed listing and the absence of -
- general terms - suggests that oniy the torts
nentioned are to be excliuced. : .
£A276"F. Supp. at 526. Invasion of privacy, common law or.

coﬁstitutional, is not mentioned in the list either befqre

crrme—

or after 1974 and for that reason 1s‘not ezcluded-; Seeﬁ

i i P .
E Avery v. Unlted States, ClV. No. E—?G 286 (D. Conn-, June

i

1

15 1977)(same concluSLOn with respect to the—HTLINGUAL

' prpgram) conerab Murohy}v. Ceneral Iptelllgence Agencykj

§-76-C—12 (¥.D. Iowa ‘May-28 l976){dum:m0. /As the court ln'

e e —— bveeain

i Cruikshenk v. United States, 76—C—362 (D. Haw, May 3, 1977),

put it whzan faced with a case s;xu‘ar to those of Blrnbaun,

;. Avery ané“M="Ml Len-'

i{Wle are deallng with the commission of a
sexries otf 111egal acts by agents of the - o
Government. Justice would certainly mnot . ' :
countenance a court straining the language . :
o of a statute in order to deny the victim -
P . of such illegality at least some measure )
of compensation. o

: slip opinion at 11-12. S S

In at least one unrelated case, Black v. United

States, /339 F. Supp. 529 (D-C.D.C; 1975), a plaintiff did
recovef'fof an invasion of common law aai constitﬁfional
rights of privacy, through illegal electronic surveillance,
which occurfed in 1963, eleven vezrs before the sabsection R : -

was revised to take Bivens and similar cases into account. -

]

- 'The court.nevar suggested that.an implied.exclusion.of .such

i
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claims might éxisi- Tt noted that its judgment rested i
"on theories of trespass, invasion of privacy by intr asion, .
1nvasmon of prlvacy by publlca ion, and ﬁiolation of -
Constltuulonal r;ghts,f'characteleed by the court as
"1ntentlopal torts." 389 F. Supp- at 531. )

The stralghtforward readlng of the statute. in .

Black is conSLStant w1th the general ‘treatment Of 1ntentlonal‘M
e ——— [ 3
. i- - 18

[N

torts bj federal courts in suwts agalnst the government-

: The prlnc’nle is well—establlshed thau partles may sue under

the Act for intentional wrongs. The Supreme Court in Lalrd
v. Neims, 406 U.S. 797, 92 S.Ct. 1899, 32 L.Ed.2d 499
(1972}, f”r example, stated thac:

The lengLathe history [OL the Fecera1 Tort
Claims Act] indicates that Congress intended
to permit liability essentlally based on the
intentionally wrongiul. . .conduct of
government employees. . . .«

406 U.S. at 801, 92 S.Ct. at 1901 (emphasis added) . . See '

also, e,g., Hatahley v. United States, 351 U.S. 173, 76

,Sméélf745, 100 L.Ed. 1065 (1956) (traspass and conversion) ;

;ﬁyers & Myers, Inc. iv. United States Postal Ser vice;

527 F.2d 1252 (24 Cir. 1975) (denial of due process and

interference with business opportunity through blacklisting) ;

Aleutco Corp. v. United States, 244 F.24 874 (3a Cir. 1557)

(conversion); fra S. Bushey & Sons, Tac. V. United States,

276 F..$upp.: 518 (E.D.N.Y..1967), aff'd, 398 F.2a 157

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9
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'(Zd Cir. 1968) (trespass); Palomo v. United Stétes, 183 ; j

F.Supp. 633, 637 (D. Guam 1960) (waste); United States v. -

JEin Chemical Corp., 161_F.§ﬁbp. 238 245-47 (S.D.N. Y f-' 33?

1958)(conversion by.dureSS).b The gove ent’ s SHggQStLO“
that-éuits for:invasidns‘of constltutlonal rlghts of
prIQacy are ekemot by Impllcatlon must b° regec;ed- -
3-. . LIABILITY UNDER NEW YOR.:( TORT LAW o
Sectlon 1346(b) of the Federal Tort ClaIms Act,'
28 U S.-. 1Y 1346(b), prOVldeS thaL the Unlted States may be
sued for money danages caused by the wrong Iul act of any
employae. ¢ the Goverﬁmnnp "undexr CIrcumstances wnOre thé
Unl&e& Stztes, if a prlvate person, would be. llable to the
' 'claima:+ In_accordance with the law of the place where
the act. . -Qccurred.?A Tﬁe congreSSIonal pollcy underlylng‘
the Act. . .is to hold the UnILed States llable unJeI state

law principles to the same extent as a SImllarly.sItuated

L . 3 3 ! -~y -
private individual." Stencel .psro Engin rlﬂg Cor

v. United States, -- U.S. --, 97 S.Ct. 2054‘, 2057, —-- L.E3.2& -

Since the ooéning'of mail complained of in these
cases occurred at tine In:eInatlonal‘mail.facility'aﬁ Joan
F. Xennsdy International Airport in,Ne# Yérk, the "law Qf;
thé place wherxe *ha act or omission occurred” is that of

~Mew York:  Under the Supreme Court's intdrpratdtion of

this language, a trial court hearing a fadaral tort action

PR P
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.-

]

!
1 . : .
I must look to the wnole law of tha state where the tort oo
i —
X occurred, 1nc1udlng that state's law of con nflicts. Richarxds
i slcidatds
]

v. United States, 369 U.s. 1, 82-S.Ct. 585, 7 L.E&. 24

- ot 1 —— ¢
.

492 (1962) Ordlnarlly, thereroke, the court would fi?st.
: need to decide whether a New Yor court would aboly‘itsv"
| Qwﬁ lawv since the letters were ﬁelthor m=lled from er to ;df
’ﬁéﬁ York address. Thls 1ssue need not be deCWded becauseﬁf?
ol tﬂ; parties have stlpulated that the substantive tort law 5?53*
I New York is apnllcable. »

1. Comzon Law Right To Privacy.

Most sta*es“ recognize invasions of prlvacy as

actionzbhle torts. W. Prosser, Laﬂ of To*ts 'S 117 at 804 '):

3

(4th ed. 1871); l F. V. Harper & F James, The Law ‘of Torts

R o ]

§ 9.6 at 682 (1956). _ , ' R -
In this context, the general rubric "right of

privacy" encompasses four concepts. As descvlbed by the f

Restatement (Second) of Torts, L_ey are:

(a) Intrusion upon the seclusion of
another. . ., OXY

Heo (b) Appropriation of the other's name :
i or likeness,. . . Or _ .-
. " . . o L:':
i (c) Publicity given tO the othaxr's privats i
0 1ife [of a sort which is oiffensive
: and not of legitimate public concern],
h . . . OY
R s . .(a)- Publicity which places the othaxr in .
oo Lt Lighit b fuoo Yot aufalse light b=2fcre the ptblic. . . .
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.3 Restatement (Second) of Torts § 625a (1977). S
i : : . i
Intrusion upon the seclusion of these plaintiffs o

55 Approved For Release 2008/09/15 : CIA-RDPO4MO1816R000502000005-9

is the branch of privacy involved in theée cases. Comments to .

:the Restatement make it plain that the tort is committéd

"
i o
!
i

1] Lol

Eabdut"the plaintifflté_thira persons;v:u

‘'whenever an intrusive act is committed, even if the tortfeasoxr

The form of invasion of privacy covered
by this Section does!not depend upon any
publicity given to the person whose interest
is invaded, or to his affairs. It consists
“solely of an intentional interference with
nis interest in solitude or seclusion, either
s to his person or as to his private affairs
r concerns, of a kind that would be highly
cfZensive tO a2 reasonable man.

Eﬁ_ﬁéSEétezéiE:(Sécbﬁé}_of_Torté, § 652B, Comment a at 378
i A : . , ) .
,%(l977)(en;Lasis added). This cormon law right extends beyond

?the plaintiffws.émggdiéﬁefphysipal enviréﬁment;éha;iéﬁigfringg

5 ) ~ ’

. false pretensés, or by opening of mail. =~

[}
.

: The invasion may be by physical intrusion into a
place in which the plaintiff has secluded himself, as
where the defendant forces his way into the plaintiff's
room in a hotel, or insists over the plaint1ff'§ obgec— ;
tion in entering his home. It may also be by the use ofé
+the defendankt’s senses, with oxr without mechanical glds,;
to overs=e or cverhear the-plaintiff's.pr%vate-affalrs, ;
as by looking into his upstairs windows with binoculars,
oxr tapping his tzlephone wires. It may bhe @y soma othex’
form of investigation or examination 1nto his private
concerns, as by opening his orivate ag@,gg:gggal Q?Llh
'searching his safe oxr his wallet, exaflnlnq his private
bank account, ox compelling him by a forged court order

- ~

©to peymit-an inspectinof his personal documents... . .

B Approved For Release 2008/09/15 : CIA-RDP04MO1816R000502000005-9

f5§ examinzticns of bank accounts or 9£;pe;$onal.reCOras.un¢er.ﬁ

e e i be b s cmm——

e taae

a

1,

]
¥

: : . o : S P
H - : . - . ’ - » !
mnever reveals either the fact of the invasion or any information

4




wkind of the. . .information. . :f -"/Id. at 379. It is

:apparent therefore, that, in tpe najorlty of states, case

P R
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3 Restatemenu (Second) of Torts, § 652B, Comment b at 378- 79

(l977)(empha31s aaded) The comment evona51zes that "The

intrusion itself makes the dezeneant subject to liability,

even though there is no publication or other use of'any”

‘law would prov1de a rlght to recove y on the facts of these

cases.

The law of New York is less clear. This

D S I

state was the first to cons*der a case soundlng

.
hia ¥

-~ s

in commen law privacy’ follovlng ehe pu071catlon of

trimm o s

the semin=} article'on the subject by Samuel Warren and
Louis Brandeis, Warren & Brande is The Right To Privacy}'
4 Harw. L. Rev. 193 (1890), and its lower courts Quickiy

recognlzed the doctrlne. W. ProDser, Leq of ;orts § ll7

'n. 10 at 803 (4th ed. 1971). The New York Court of Appeals

‘at the turn of the century ‘was, howeve* not yet prepared

to accept the doctrine. In Robarson v. Rochester Folding-

Box-Company,'17l N.Y. 538, 64 ™M.E. 442 (1902)——a case of

-

commercial appropriation where dafar dant usad the pHotog&anh

of a woman in its advertisements without her permL331on——

the Court by a four to three decision rejeCLea tne rlght to

- privacy as a dlstlnCL and independent tort. It stated that'-

" Approved For Release 2008/09/15 : CIA-RDP04MO1816R000502000005-9
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é"The so-called right of prlvaCj has not as yet found aqb

||

l

‘abiding place in our jurlsprudenc 171 N.Y. at 538, 64 N.E:j

at 442, The court was careful to note, however, that it.
‘l

Hwas speaking of the developnents up to that pOLnt——“the
doctrlne cann0c now be lnCO porated" (1d )(emohasrs supplled)——

and not predlctlng future developnent° Roberson ] refusal to

i
recognlze commerc1al approprlatlons of names, faces and theillke
. i .

, as torts was leglslatwvely overruled by sectlons 50 and 51 of

)

.'ﬁNew York's Civil nghts ‘Law, but the general rrght to

.iprivacy hasz POt.yEt ‘been recognlzed exp1101tly by the New

EYork Cou:t;cfhPo als. Were the cuestlon to be placed once

wre crmematrcte o bem e o steci @i d

ii
§ more squar=ly before tbe Court of Aopeals, strong evrdence

;suggests that the court hourd follow the Amerlcan "tlde.'. Jint

=3favor of ”ecognition.f W. L. Prosser, The Law of Torts S 117’5'

at 80& (Ath ed 1971)-“w_rw

! s S T . .. :
; Lower courts 1n the state have generally contlnued

to acknowlecdge Roberson wnlle flndlng ways to av01d 1t and

jgranu racovery. See, e.9., Assoc1atlon for Presorvaclon

. of Freedom of Choice, Inc. V. Emergency Civil Liberties

" committee, 37 Misc.2d 599, 235 y.Y.5.2d 216 (Sup. Ct. 1962)

+ (avoiding Poberson by applying law of privacy of ister
~states whaxe some events occurred); Blair v. Union’

Free School .District MNo. o, Hauwppauger Suffolk County,

1a,248 324 N. Y .S. Zd 222 {Dist.Ct. 1971) (avoiding Roberson Ly

!
M

flndlng "outraaeous" ‘breach of coafidence); _ Galella v.

_inassis,l487 F.24 936, QQ?}n:'lZ,(Zﬁ_C%F. i973)(collecting casas) |
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——————— '—- - e e e et e e e+ e e L O, ﬁ: B
3 ;
- Addressing the question of the richt to privac in New York, -
_ =1 - ) :
- the Second Circuit in Galella noted: 0
[I]£ we were required to reach the question, . o
3 ‘ we would be inclined to agrea. . .that . '
. when again faced with the issus the Court of
Appeals may well modify or distinguish its
__ . 1902 holding [in Roberson}. . . -There is . -
s - substantive support today for Lqe proposition
B that privacy is a "basic right” entitled +o _
- legal protectlon,:. . . .Privacy essential to
S - individual dignity and personal liberty ‘
i . underlies the fundamental rights guarant e
: in the Bill of nghts.A DR .

f' ;; T --.- T 3 » - - % 1
§ (éxtenSﬂve citations omltted). -3 : Lo
%E ilsdohbabsts L) - A -
i Eumerous statutory enac m =ants in New York support !
it . R ¥ I
: the Seccnd Circuit's view. | The provisions _ B _ 2

which ovarruled the specific holdi ing of Ro bﬁrson and i 2
s prohibited commercial appropriations of name or identity PO
~ have al:eaﬂf been nedtloned. Article 250 of the New York -

: : R

: A— . .o t R
. Penal. Law Aentitled "Offenses Against The Right To Privacy,” N
: : , : S A

includes among the listed crimes illegitimate eavesdropping, é 2
. . . . : . . . . ;‘.’ 5
. ) ,‘“ 4t
‘wiretapping, unlawful obtaining of commuenications from R

telegraph or telephone companies, and--mos: signific antly .

: o S
from the viewpoint of the instant cases--tampering with letters ?‘
X L o BRI

or otnsr "se2aled private communication."  tiaw York Penal N

§ 250.23 1litustrates thsa strangih oI MNzw JorXk's policy against: R

intecfierence with private communications. It provides in f

N
pact: -
“
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A person is O'Lulty of tamp ring with private communications
when: o

1. Knowing that he does not have the consent of the sénder |
or receiver, he opens or reads a seataa lztter or othe r sealed pri-
vate communication; or ‘

i *2. Knowinz that a sealed letter or other s2aled private com-
L municc_tion has been opened or read i vinlaiion of subdivision
I . oneof this section, he divulges without ihe consent of the sender
: N or recetver, the contents of such letter or commurication, in whole
Vel " orin part, or a resume of any portion of tae contents thereof;

]

f

\J

) .. -_— . o . M U - T T T P o
d . R T e e A= : e e -

i

e -
]
L]

. Tampering thh private commumca"mns isa class B rfnsda- '
IZeanor. |- T A

» cannot blindly follow outmoded case law, but must make a

'x réasorﬂe attemnt to de‘.erru.ne how the state courts would
l

'I now decida the issue before it. "Law does change m.th tlmes

A - .
and c:.rC' mrstances. . .[T]aw is not res._rlc..ed to wqat is

b
i
h
i

,, found in Ta* Peports. . . ."  Bernhardt v. Polygraphic

’ConpanLoL Am=rlca, 350 U.S. 198 209-10, 76_S.Ct.v 273, _27_9—'-804-,

;. 100 L.Ed. 199 (1956) (Frankfurter, J., dissentipg) .

: The evidéﬁce is overwhelming that New York would
’ recognize the common law rlgnt of pri : acy sufﬁiciently to
compansate for the kind of intrusion by ths government into

private mails represeanted by the instant «

)

282,
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New York common law copyrlgnt framswork. To Lnderstand why

hlstory of legal developments in this esoteric fleld

aalso has besen utilized to shiel writers of ordlnary, non-

;Hlll, Defamation and Privacy Under the Firs:t Amendment, 76

Copyright Act of 1976, Pub. L. No. 94-553, S0 Stat. 2541,

;of thel+ works. The right has been important to artists,'
Eprofessiszel writers, scholars and others whose 1ntellectual

nrooLc“;:ns have soms coomerc1a1 value. But the doctrlne

.Colum. L. Rev. 1205, 1293 n. 416 (1976)- In drafting the

Approved For Release 2008/09/15 : CIA-RDP04MO01816R000502000005-9

2. Common Law Copyright and Propexrty Interesbf
in Private Papers. :

W m—— e mma i so @a tae enimes | oannme s aa el

The New York courts, so far as wa hava been able
to determine, have not haa a case ?i ectly on point. Never-

theless, the facts before us fit comfor tably wit
thls 1s so, it is necessary to aescrlbe at some length the

Common’ law copyrlght reserves to auehors tne rlgh‘.

to contro1 the tlme and c1rcumstances of the first publication

010 S B e s gt v 1 aar s e

{
!
.

llterarv iz2tters against the mlsaporoorla ion and nonconsensual

™

i

prllﬂa ion or their correspondence;A See Jerren & Brandels, B

Tne ngnt to Privacy, 4 Harv. L. Rev. 193 198—206 (1890);

P L L T T

Congress explicitly reco nized that common law-copyright

was relied upon by the states to protec: a broad raange of

=2

nterests bayond thosz of the individual in tha marlkst lace

value of his work product. Federal law Gié no: PTYeempt state

law in - those othsg areas, but acknowledgad its continuad .
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fvitality and capacity for.growth. As a relevant congresslonal
report indicated: N : : Ty "
; . . _ o 2
iy The evolving cormon law rlqus of “prlvacy, iR
4 "publicity,"” and trade secrets, and the o
i : ~general laws of defamation and fraud, would remawn H
ﬁ ‘unaffected [by the codification of common law 2
ﬁ o COpjrlght] as long as the causes o= action .2
§§ contain elements, such as invasion of personal . |
i rights or a breach of trust or confidentiality, 3
b - that are different in kTPd from.copyrlght
i _ 1nrr1ngement. ' » o
‘H. R. Rep. No. 94—1476, 94th Cong., lst Sess-,132, reprlnted SR
¢, '| s
E: in [1976] U.S. Code Cong. & Ad News 6178. :
ﬁ “3 one is guite sure when or where the concept of f
. o
'conyrlgh: c*:g_rata lha+.50ﬂ° legally recognlzed rlght :
I Co
, .to control the publication of books and‘to protect them _from /-
plracy pre—2dated the 1nventlon of the prlnulng press 1s ;
suggesbed by rumors of an Irlsq case decided in 567 A.D. :
E !
YR, Bowker, C yllght, Its Hlstory and Its Law 9 (1912) FA. Blrrell'

i

S

gThe-Law'and‘ﬂ s;ory of Copyrlght in Books £2 (1899)

-

When the printing press appear=d, the economic

.‘Q

plntereSts of book publlshers coincided m1cn the polltwcal

i

:needs of the crown; the Stationexs' Company, charuered by
Mary Tudoilin'l§57, assured both that publishers would have
gthe exclusive right to produce and sell the works they
fpubllshed, and that the Crown could censor them.

“R. Bowker, Copyright, Its History and Its Law 15
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(1912) . The first s*atute spe cifically addressing copyright

-Dubllshed seems. to have sprung qul érown from the Enallsh

Ewas not passed, however, until 1709 durlrg the reign of

"Anne, and it, too, was designed‘to control the processes'of

_ i
publishing and bookselling rather than to protect authors’

:rights in unpublished works.

Common law pfotection of authors who had not
courts in 1741 to close the gap lert by the narrOW'Iocus of

the copyr;ght statute. In Pope'v. Curl 26 Eng- Rep. 608

(Ch; 1741), Alexanderxr PopeVsued a bookseller.who proposed

. to market a volume of letters written by Pope and other

-

eighteen=h century luminaries. The Chancellor enjoined

llca:;on on the ground that an author of any 1etter~—be

:it "learn=4d” or "famllla*“e—had a common law rlgﬁt to control

" first publiczation in the ‘same way that the author of a poeﬂ

i oxr a treztise c qu control flrSt publlcatlon of those .works.

: Two other esarly cases.(one~pre~datlng Pope) also recognlzed

& protectible property interest in private papers but

oo}
(0
(VR
r

12r of those opinions are exuant- Webb v. Ross (1732)

lication of dead person's drafts enjoined) and Forrester

v, Waller ( 741) (pubiication of surreptitiously-obtained

ssion.

L
‘i

notes anjoined) survive only in the disc n Millar

! P

. ) N tee e .
v. Tavioe, 98 Eng. Rep. 201, :21lo (K. 178

w
1]

o
L‘x
~
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- Only one other case involving letters anpeared in i

English case law. prior to adoption of the AmQIlCQq

u“Cdnsfitution.jAThompson.v..StanHope 27 Eng. Rep. d76

(Ch 1744)(w1fe of 1lleg1t1mate son of Lord Cnes;er l°ld
canno; publish father s letters to sop).. Nevereheless, poet—
_Revolutﬂopary Amerlcan.coures contvnued to re;ee to ‘

: ‘contempob_neous Engllsh precedents in thewr erfore‘to deflne :

thls au*“o*‘s rlght Oof common law copyrlgnt.

-t

.3 raview o:_the most important nlneteenth and
“entury cese la& demonstrates thatvwhile cemmeﬁ lawz
ra*.nave de¢e1oped primarily to supélement‘the P
ctections of s;atueory copyrlgnt, it was nevex .

solely c A,evned with the Llnan01al 1nterests of anthors-

Desplte scm2 early heSLtatlon, see, e. g-, Perceval V.

Phipgs} 35 Eng. Rep. 225 (Ch l8l3)(sugg=st101 that publlcatlon

of private letters with no econonic value to author cannot

r

be enjoined), Wetmore v. Scovell, 5 M.Y. Cn-. Rep. 745

(1842) (applies Percsaval); Hoyt v. MacKenzie;.S N.Y. Ch-lRep. ?
817 (1848) (same),Acoﬁrts ultimately and explicitly'exéendedi
the theery of common law copyright to encompass a non-
,peeuniary interest in the privacy of letters.

The landmark English decision was Gee v. Pritchacd,

36 Eng. Rep. 670 (Ch. 1818)--a case cited with aoo*oaal oy the
New York Court of Appsals in Roberson, 171 N.Y. at 549,

" Approved For Release 2008/09/15 - CIA-RDP04M01816R000502000005-9 sams
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e . _ ) - : ‘}
L - : ‘oo t8
. : 29 %
; | | P i
. 64 N.E. at 445, when rejecting the modern right of privacy : g? i
" but affirming equivalent older concepts based upon property T—i ﬁ‘ ]
i » A
He - - - v - - '..‘. § i i
 rights. It involved a threat by Pritchard, the illegitimate | [
P T ’ : E S : {
i} .. . . .. JO |
i son of the late Mr. Gee, to publish personal 1etters,Mrs.' P i
i i ‘
. : i
i Gee had wrltten to hlm. ‘The case dist gulshed awvay the 't 5
H . U !
,'seemlngly contradlctory holdlng of Perceval as one deallng BERT 3
w1th "consent" of the authoL to pualwsm.and reafflrmed the '
, |
! e
1 AR - ;
r,!.CQDQIUSlOn 1n-Pope that famlllar letters were fully protected i hke
i . . . K K E
i by common law copyright. The Chancellor went on to add: e
1 - . o : : T 3
i ) I do not say I am to interfere bescause the Co !
P letters are written in confidence, or P e
# _ because publication of them may wound the P
; . feslings of the Plaln—if*; but if mischievious .
i effects of that kind can be apprehended in K ¢ 8 3
i cases in which this Court has been accustomed, .
g 'cnn the ground of property, to forbid publlcatlon, b
o it would not become m2 to abandon the juris- , P
R ' - diction which my predecessors have exercised, = | @
i and refuse to forbid it. . S S B
§%36 Eng. Rep. at 678. o : - S ?
f : . N
H The Chancellor's view was adopted by Justice Story . §
P in Folsom v. Marsh, 9 Fed. Cas. 342 ﬁleEfCif;'iéglfleone .
. of the earliest and fullest discussions in American case law - 2 #
- of the xights of the author in p=rsonal correspondence- No ; :
. meaningful distinction, Story felt, could ba drawn betwaen D
i ) . o P
parsonal letters and literary works; common law copyright, .~
therefore, must be said to protzct both. | . .
R
RS
* i
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: _ Story expounded Ffurther on this theme in his o
. treatise on.equity jurisprudence, where he eloguently urged i
that the true value preserved in many instancas by the’

application of common law copyright was not dollars and cents -

. but privacy. His thesis;greatly influenced American_codrts

a@a was explicitly adopted in New York in Voolsey v. Judd,

11. Super. Ct. (4 Duer) 379, 11 How. Pr. 49 (N.Y. 1855).  The |

ae o

court placad its decision squarely on the need of society for
a "free intarchange," writing:

Dur owniviews and feelings, we do not hesitate
to declare, correspond entirely with those
which Mr. Justice Story, in the rmost elaborate
_ z2nd useful of his works, has very forcibly - !
i sxprassad. We agree with him, that the un—- ' {
i avthorized publication of [personal] letters, :
- "unless in cases where necessary to the o
' : vindicaticn of the rights or conduct of the -
party against unjust claims or imputations, is
i perhaps, one of the most odious breaches of ‘
i private confidence, of social duty, and of _

' honorable feelings which can well be imagined.
i ‘Tt strikes at the root of that free interchange
: - of advice, opinions and sentiments, which
i seems essential to the well-being of society

-~

. . . ." (2 Story's Equity Jur. § 945.)

Lottt iatinaia i i iy iy
S

' 11 Super. Ct. (4 Duer}at 383, 11 How. Pr. at 53-54.

To drive the point home even more sharply that ,
. common law copyright is a device by which New York courts §

i

protect the privacy interest in the propexty of a lettar,

the opinion concluded:

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9
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[I]t is w1th no ordinary satisfaction that ..
in closing this discussion, we find onrselves .
in a condition to affirm that the rules of

law relative to the publication of private
letters, are in parfect harmony with those of
social duty and sound morality, and, in the
protection which they afford to individuals,
consult and promote the nighest interests of :
society. _ _ - o Ty

zzilASuper; Ct. (4 Duer)‘et 407, 11 How. Pr. at'?é-

The few subsequent New Yorh cases to coﬁstder the
Eglssue have reafflrmed the theme that comnon'law.copyrlght }:?'?
%fprotects sn.author S prlvacy as me’l as hlS poc etbook,. -

éfIn re Ryan's Estate, 115 MlSC. 472, 188 N. Y S 387 (Sur. Ct.

Estzte of Feﬂlngway v. Randcm House, Inc.. 53 MISC. 2d

462, 237 M.¥.5.2d 51 (Sup. Ct.), aff'd, 29 A.D.2d 633, 285

2

]

<

E ]

w0 .
[
f
wn

c8 (1967),‘aff’d 23 N.Y.2d4 341 296 N. Y S.24 771,

{244 W.E.2a 250 (1963) . See also Rice v. Williams, 32 . 437,

;;439 (7tk Cix lb87)("traff1c 1n the letters of thlrd partles,
%.w1thoue their knowledge and consen-“ is "dwsreputable |

. business” and an abuse of conleen 1allty) Dock v. Dock,

180 Pa. St. 14, 36’A. 411 (Sup. Ct. 1897) (in suit for
alienation of affections defendant entitled to return of

letters stolen by plaintiff); King

u\

v. King, 25 Wyo. 275,

168 P. 730 (1917) (defendant bdrr & from using letteis against ;

auvthor and addressee to disgrace th2m in a social organization) .
The doctrine'of common izw copgright, as accepted

in New erk and elsewhere, protects plaintiffs Birnbaum and

a

MacMillen. ”hey each wrote a .lettex which was:opsnad und read,

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9




© without their permission and without the protections of a

" particularized warrant, by a third person.

" into the files of the CIA.

:'publlsh the letters in the ordinary sense of 1nclud1ng then

icourt was

threat of

" author of the illi

_then copied, read by other government agents, and incororated

:;term.for common law copyrlght purposes.'

2115 Misc.

iwrongful possession of them.

¢ - «normal . kinds of control

ispeaks of an

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9

320

The letters were -

Although the agency dld not

in a book maga21ne, panphlec, or newspaper for publlc

dlstrlbutlon, they dld publlsh them w1th1n the meanlng of that

B
In In re Ryan's Estate, |

472, 475, 188 N. Y. S. 387, 389 (Sur Ct 1921),

- -

' for exampla h court termed the 51mple act- of dellvery of
életters +2 the temporary acmlnistrator of an estate a:‘
rﬁ"publication." 'In Dock, the SLoremc Court of Pennsylvanla ’

author’s right to prevent the ”communlcation

-

[of per onzl letters] to other persons.'.».by the party in

" 180 Pa. St. at 22, 36 A. at

412. Slmrra_ly, in Klng the offense Which concerned the

not the threat of pr1nt1ng the letters but tho

showing them to unauthorized persons.

The same conclusion follows with respect to Avery,

espite the fact that hs was the recipienit of, rather than

aw has recog 11z2d

~

CL

The

~

Ely cpzened

for practical +00, has an intera

in the letter and certain rights

the addressee of

N . . -

so,
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Approved For Release 2008/09/15 : CIA-RDPO4MO'1816RQOO502000005—9

. power to discard a letter once it has been read, or the right

L to show the letter (except where a breach of

:occur) to an interested friend or member. 0r the household.

s;See, e.g., Baker v. Libbie, 210 Mass. 599, 97 N.E. 109 (1912)

Folsom V. Marsh 9 Fed. Cas. 342 (1st Clr 1341)‘

Under some Cchumstances, tne rec1p1ent bas even

,been deemed to have a rlght supervor to the auehor s, enabllng

nhlm to publish a glven letter over the auenor s ODjeCulOnS..

' as. Justi e Story recognized in Folsom:‘

; {Tlhe persons to whom [letters] are addressed

i =2y have, nay, must, bj implication, possess,

i tha right to publish any letter or letters

i addressed to them, upon such occasions, as .

: rzguire, or 3usn11y, the publication or public’

# usa of them. . . .Thus, a person may justifiably
i use and publish, 1n a suit at law or in equity,
i such letter or letters as are necessary and

: proper, to establish his right to maintain the

i suit, or defend the same. So, if he be aspersed

i or misrepresented by the writer, or accused of
. improper conduct, in a public manner, he may.
Lo “ED1lSh such parts of such letter or letters

: . . .as may.be necessary to vindicate his
character and reputation, or free him from
unjust obloquy and reproach. . . .In short,
the person, to whom letters are addressed, ,
has but a limited right, or specizl property,
(if I may so call it), in such letters, as

a trustee, oxr bailee, for particular purposes,
either of information or of protection, or

of support of his own rights and cnaracter.

W,

Fed Cas. at 346 (emnha51s adaed)

0o

9
N

(W)
P=s -

iass., at 605-05, 97 N.E. at 111. &
The clear import of common law copyright cases .

dealing with personal. letters, ‘taken as a wHole, is that a

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9

confidence might~

..

[P UTUNIANpEE PR S PP

e

- s e eniany

" Accord, Baker v. Libbie, &

£

.
B i

.

3

e T ST Y ST N L o e T

SRR e

i,

s

VLT A 3




Approved For Release 2008/09/15 : CIA-RDPO4MO1816R000502000005-§

R §34‘

rec1p1ent has a definite property interest in the wrltlng Wthﬂ

-

‘15 also protectable by the courts. The "sound morality” - -

T e —

language used by the court in Woolsey v. Judd, 11 Super: Ct.

;(4 Duer) 379, 11 How. Pr. 49 (N.Y. 1855),’for exaigple, is -

‘pbroad enough to encompass a party "in Avery's position.' ea

!.

also Gee v. Pritchard, 36 Eng. Rep. 670 678 (Cn. 1818),

.whlch calls "the ground of proparty"” a flrm enougn one on

qnlch to- support the protection of personal rlghts.?i:”

.-fc

i While one court dld refuse to recognlze, for lack
,{ ‘

-of any precedent, the rxight of an addressee of a letter

to enjo__'nudlication of the correspondence, it specifically

-

O

nOted +hzt no issue of invasion of privacy had been raised by

the plalnt;f: at trial. Xnights of the Ku Klux Klan, v. /

ﬁIneerna::onal Magazine Co., 294 F. 661 (2d'Cir. 1%823). In.

[T T VT TSN ——

¢ contrasit, the Wyoming state Supreme Court has declined to

-

f;dlstlng sh between the author and the recipient of personal

LTI RO epeaO S

fﬁletters. It found that both had an interest.in enjoining a =
third psrson from using those letters "willfully, and

o ) . .5

- maliciously, to injure, defame, and humiliate.

e me s

King v. Xing, 25 Wyo. 275, 281, 168 2. 730, 731 (1917).

C¥. Dock v. Dock, 180 Pa. 3t. 14, 36 A. £11 (1897).

L

P gupposd that they would nold that it was only-the Wwriter OT i tuwia
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‘Cleary, 1972).
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of a letter who could be embarrassed oxr whose confidence

could be breaCHed by its unwarranted efnosure.
i

Partlcularly in a contlnulng corresnondence between

fatherAand son, the child's lettexr to the parent 15‘11kely

to refer to, and reveal the elaer s prlor remarﬁs.‘ To

protect the rec1p1ent s rlghts is, therefore, lndlrectly to ﬁ

protect him as a wrlter.“ The law recognlzes thlS necessary

1nteractvoﬁ of comnunlcator and communlcant,'refu51ng to

exclude from its prOtectlon one of two actors. It 1s, for

example, this reason t“at underl1es the shleldlng of adv;ce-

given by 2 léwver to his client as part of a pr1v1lege

designad to protect the client’s communlcatlons.' See,

-

re.g., Mclcrmick, Evidence §]89 at 182-83 (2d ed.-E._W-

”hls principle of mutuallty, recognizing that

z’both writer and rec1plent hava a stake in freedom fron

interference with'their correspondence, was artlculated

i in a recent Supreme Court decision involving censoxrship of

{ the mails in prisons. The Court pointed out:

= T B S ¥ ¥ 0y

‘ Approved For Release 2008/09/15 CIA RDPO4MO1816R000502000005 9
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Communication by letter is not accomplished
by the act of writing words on paper. Rather,
it is effected only when the letter is read T -
by the addressee. Both parties to the cor-—
respondence have an interest in securxing that - = .
result, and censorship of the communication :
between them necessarily impinges on the .- R
.interest of each. Whatever the status of a T
prisoner's claim to uncensored correspondence - .- . ;.
with an outsider, it is plain that the latter's' B
interest is grounded in the First Amendment's R
guarantee of freedom of speech.  And this does DU
not depend on whether the nonprisoner cor-— ' -
respondent is the author or intended recipient
of a particular letter, for the addressee as
i - well as the sender of direct personal cor-
; : respondence derives from the First and Four-—
, i teenth Amendments a protection against unjust-
§¢\ i ~ ified govermmental interfarence with the
R intended communication. . . .We do not deal.
nere with difficult guestions of the so-called’
“right to hear" and third-party standing but
with a particular means of communication in
which the interests of both parties are in- . !
extricably meshed. ' : A

“'Procunier v. Martinez, 416 U.S. 396, 40809, S.Ct. 1800, !

f 1809, 40 L.E4.2d 224 (1974) (citations omitted). | o
' It is not siénificant thét hvery techﬁicaliy héd‘l:
© no property interest in the letter at the tiﬁe it.waé

; opened. While, for most purposes; letters dé remain tﬁe' 2

j‘physical property of thes author until they are delivered

)

T et e
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" by the Post Office, the addressea in these circumstances bes,
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¥

at the very least, an 1nchoate property 1ntere°t suf f1c1ent
to render his right of prlvacy p:OLeClelE-- Any other

result would create the anomolous SltU&L’O h re a plalntlff

;such as Avery could obtain redre;s if his nall were purlolned
;from hlS home nallbox by the CIA photogranhed and returned

| but couldrn t recover 1f the very same acts were commltted

mlnutes before - the post was dellvered to hlS address.

3. Violation of Constltutlonal nghts as
Tortiocus Conduct. .

Violation OL-PlalntlffS' federal constitutional’

r rights is yat a third ground of liability under New York

law. YNa=w York -reats tortlous conduct 1n Vlolatlon of

the Constitution, by government agents as grounds for recovery

s .of dameges.

The illicit mall openlﬁgs in thes° cases dlrectly
\.

i contravene: ltn- letter and Splrlt of the Blll of nghts.

The Constitution and the first ten amendments to it created

" a ceatral government whose powers to encroach upon the

- personal and political lives of its citizens were carefully

limrited. Of particular concern to the drafters was protection

Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9

i

Ter B e s

EYye——

e o e

[IST PPN

i

i

e -




Approved For Release 2008/09/15 : CIA-RDP04M01816R000502000005-9

In England and the Col

onias,

aggrieved by such abusive practicess as tae

=

warrants to search homes and busins of

sses
for politically suspect documents- V.

Seizures, Arrests and Confessxops § 2 at 2-

.1765 one Engllsh court proclalmea that 1L

to search for sedltlous papers ‘weras held valld

'the secret cablnets and bureaus
subject in this kingdom will be
' to the search and 1nsp°cn10n of
.whenever the secretary of state

Ring

use of gene:al’

Britis

sh subjeces

el, Searches &

3 (L972)._ In

gepe*al warrants

of everj _
thrown open .
a massenger,
shall think

fit to charge, or even to suspact a person o R

i to be the author, printer, or pLollsher of a
; seditious Yibel. =
—~ . Entick v.. Carrington, 19 Stats Tr. 1029, 1063 (C.P. 1765). :
¢ The opinicn in Entick leaves little doubt that the ri ht to .
Rt - g 4
; » _ o S
% protect private papers was recognized as part of the complex L
‘ of libertiss that would be infringsd were the government b

ugh letters;"";

i permitted ﬁﬁéhécked'édﬁethe'iiflé'at_wi;l thro

i
ey

v gruve m ey

books a.d other comnunlcatlons-'

'
o

. e

. Papers are the owner's coods and chattels:
: they are his dearest property; and-are so far
i : fron enduring a selzure, tn thay will hardly

, . 1t
bear an inspaction; and though ths ey2 cannoc !
by the laws of England be guiltv of a trespass, :
yet where private papers are removed and car- 4
ried away, the secret naturz of those goods will -
be an agg*avaelon of the trespass, and demand . x
more considérable damagss in that x2spack. : ‘
Where is the written law that gives any magis- :
trate such a power? I can safely answer, there t
is none; and therefore it is ©oo much f£ox us P

R : . . without such authority to pronouncs a ‘practice
e , legdl which would be subversive of -all the .
. - S comforts of society.: - ' ) B - )
19 State Tr. at 1066. ’ B )
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e s s e et s s e e e e e e e s Cmimam e eemmi . immerem e as mmm eee e e et e e e mm——

e _au_“é39,

" The Suprewme Court has ldng recognized that freedom 'f
T
- of speech and the right to be free from unreasonable szearches .

and seizures extends not merely to the person and imme@iete
surroundings of iﬁdividuals, but to their correspendenee'as
iwell. In 1878, the Court first applied the'Fourth'Amendmeﬁt ‘
i to letters'and sealed,paekeges: | | |

I [They] are as fully guarded from examination
: L and inspection, except as to their outward
.~ forim and weight, as if they were retained. by .
i the parties forwarding them in their own
t S domiciles. . . .Whilst in the mail, they
: : can only be opened and examined und_r. . e
i . warrant. . .as is requlred when papers are
L _aneceed to search in ona's own household.
¥o iaw of Congress can place in the hands
of ofificials connected with the postal sexvice
any authority to invade the secrecy of letters
and. . sealeﬂ pacnagee in the mall. . e .

Ch i vt @ B .

o]

x Parta J=zckson, 96 U.S. 727, 733, 24 L. Ed 877(1878)-

. See also Bloustein, Group Privacy. The 1ght to Hucdle, 8

mr 4 e @ . Y v S e a0 o

::Ru;gers-Camden L.J. 219, 225 (1977), Later cases recognized

that FPirst Amendment values were also infringed by unJustlfled
-

governmental interference" w1th pereonal letters and Obh

imail. Procunier v. Jartinez, 416 U.S. 396, 409, 94vS.Ct.

1800, 1809, 40 L.BA.2d 2247(1974). C£. Lamont v. Postmaster

“General oI United States, 381 U.S. 301, 85 S.Ct. 1493, 14 L.BEd.zd
398 (1965) (refusal to daliver mail deemed by Post Office ©o

" be communist ﬁronaa““ﬂ* vtnless addreassee formally reouasts

k¢
1
1]
Jrie
R
iy

violates First Amendmant); United States v. Ramsey, —- G.S5. —-—,

a A;{a;;QT;SfCt. 1972, 1922 (1977) (first cla>> vallfmay‘ﬁet.bet NS
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. of privacy in their mail were fully justified. _.' B

E.Federal Bureau of Narcotics, 403 U.S. 388, 3974 91 S Ct 1999

i by publlc agents is not surprlslﬂg, but 1s,vrather ';mplicit"

Approved For Release 2008/09/15 : CIA-RDPO4MO-‘I816R000502000005-9 » 1
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opened) . Given this background, vlaintiffs’ expectations

That damages would be available in New York's courts

to plalntlffs whose constitutioral rights have been VLOLatea.f

L I o=

in the whole tenor of Amerlcan jurlsacudence' As eefly.as

e

5 u.s. (1 cr. ) 137, 163 2 L Ed 60

The very essence of civi l llberty certainly -
consists in the right of every individual to
claim the protecelon of the laws, Whenever S
he recelves an injury. e ;

The Supr=ma Court,_in deciding nat plalntlffs could recover_

- e v im e .

damacaes Zrom in le’dL 1 FBI agents for v1olatlons of thelr e

Fourth 2Zm=ndment rlghts, relied upon ths language from

o n e owirgy e ragamets 8

Marbtrv_tc suppoxrt its holdipg that a petltloner, lf

he can demonstrate an 1njury. .« ., 1s entltled to redreSs,

[T e ——

hls 1n1a.; Lnrough a. ,-.remedial echanlsm norvally avallable'

in federal courts. Bivens v. Six Lnknown Named Aqents oz

PRSP

2005, 29 L.Ed4.2d 619 (1971). Ses also Dellums v. Po ell

-- F.2d —- (D.C. Cir. l977)(violaiion of Firs AMM d ent rigﬁts).?

«@.

The fact that it is a governmew_ cificial "po v1ola_e= tha

Conscitution is an aggcavatlng, not a mitlg c1ng, factor.

In BLvens the Court wrote:
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ship between a citizen 2nd a federal
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authority as no different from the rela- ;
thEhlp between two private citizens. i

In so doing, they ignore tha fact that =~
‘power, once granted, does not disappear

like a magic gift when it is wrongfully -
used. An agent acting—alb2if unconsti-

tutionally—in the name of the Unjted
States possesses a far greater. capacity
for harm than an individuai trespasser |
exercising no authority otrher than kis
own. / Accoxdm - i

ly, as our cases make c;ez., tha Fourty -
Amendmem ope*ate: as 2-limr x‘a‘.tc’"""xrrﬂ:‘
tﬁf—*‘exe cxaa of: fedezal powe.':rc*garc’ <3 i
of ‘whether the- Sfate in-whosa: u.rx;mu-
tion that power is exercised would pro-
hibit or penalize the identical act if en-
gaged in by a private citizen. It guaran-
tees to citizens of the United States the
absolute right to- be free from unrea-
sonable searches and seizures carried out
by virtue of federal authority. And
! “o C - *where federally protected rights have

: been invaded, it has been the rula from
the bzginning that courts will ke alart
£ to adjust toeir remedies so as to grant
; ‘ the necessary reha‘ i ' -

{403 U.S. =t 331-92, 91 S.Ct. at 2002 (citations omitted).

i:CE. relying on Bivens: People v. Feinlowitz, 29 N. Y. Zd 176

“187 324 K¥.¥.85.24 62 71, 272 N.E.2d 561, 567 (1971)

(Burke, J., awssentlng), cert. denied, 405 U.S. 963, 92 S.Ct.

§1175 31 L.Ed.2d 239 (1972); Newell v. City of Elgin, 34 Ill.

‘App.3d 715, 340 N.E.2d 344 (1976); Cashen v. Spann, 125 N.J.

‘Super. 386, 311 A.2d 192 (App.Div. 1973}, modified, 66 M.J.

'541, 334 A.2d 8, cert. denied, 423 U.S. 829, 95 S.Ct. 48,

—~ L.Ed.2d -- (1975).

The New York Court of Appsals

U)

nares the general

view that plaintiffs are entitled to da 1ages wnan they are

‘personally harmed by viclation of their constitutional rights.

In People v. Defore, 242 N.Y. 13, 150 ¥.E. 585 (1926) , £o
) . .ol g PR B N -~ - ’ :
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example, then-Judge Benjamin Cardozo rejected the ezclusiona

xule in cases of Fourth Amendment violations by state

of

ficials iin favor of such alternat ive.remedies available in
New York as c;V1l money damages. Hore recently, iﬁ Péo ie

v. DeBour, 40 N.Y.2d 210> 386 N.Y.S. 2d 373, 352 N. E 24 562
(1976), the Court of Apneals reltefated luS assumptlon that
ﬁ(damages were avallable in such cases.. .In dlscu531ng llMLLS‘

on the right of pollce to approach and qHESLlOH 01tlzens

on the strsets, the Court wrote:

"he basic purpose of the cor:tx- A
" tutional _ protections 2gainst unlawful f
«;ches and seizures is to safeguard the:
: privacy and security of each and every par-!
son 2gainst “all - arbitrery intrusions by
governmeat. Therefore, any time an intru-
sicn on the security and privicy of the
individual is undertzaken with intent to ha-
rass or i3 based upon mere whim, caprice or
_idle curiosity, the spirit of the Constitution
has bean violated and the agcx.e"ea part,
may, invoke the exclusionary rule or approﬁ

. priate forms of civil redress. It s in fus
: vein that the defendant urges that his na"ﬁ' :
as a citizen to walk the: stree‘.s unimpadad
§

_by tne State has been trammalled. . __.:

7, 386 N.Y.S.2d at 380-81,
supplled)

constitutional

| Approved For Release 2008/09/15 : CIA-RDP04MO1816R000502000005-9 i
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j»-(Ct. Cl. 1974) (money damages when police executed a no-knock O

: warrant foi the wrong house); Casler V. State, 33'A.D-2d'305,i i

f 307.N.Y.S.2d 695 (4th Dep't 1970) (damages awarded for affest,:: 5

§ pased on search of car without prébable caﬁse); Baisch v.'} ) % g
4; State,-76 Misc.2d 1006‘ 351 N.Y.S-Zd 617 (Ct. Cl;'l974) _ ’Ef“;_

i (damages to plalnulff who ‘had baep arrested for "desecraglng ? i

§ the Amerlcan flag), Brenon v. Stahe, 31 A.D.24 776, 297 N.Y.S. ?d ?

; 88 (4tn Dazn’t 1969)(damage3 not awarded bocause plalntlff ' ; lé
o . N

i had~con==: ed- to searcn), Nader v. General Motors Corp., 57 ’;, '

] 1 ‘,3%
i Misc.2d 301, 292 N Y.S.24 514 (Sup Ct. 1908)(v101at10n o;' .
; constmtu:;on 1 right o prlvacy cou ld be remedied by an f ?'
s : - 3
i award of danagés); aff'd on other grounds, 31 A.D.2d 392, % %

298 N.¥.S.23 137 (19569), aff'd, 25 N.Y.2d 560, 307 N.Y.S. 24 i B

647, 233 H.Z.24 765 (1970), | 4 S |
IZi. CLASS AC.LION INAPPROPRIATE. ' ’ “

,Oné of the plgintiffs, Mary Rule Vacﬂlllen, moved é'“§pf
i to certify her suit as a class action under Rule'23(b)(3)‘qf_ §  3
the Federal Rules of Civil Procedure. The p:oposea claésv .
consisted of all United States residents aﬁd“citi%ens whose ? ]
first-class mail was opened by government agents as-part ox |

the HTLINGUAL program and it included both writers and I

recipients of letters sent into and out of the United States.

The court must find that a class action is superior to other 5
means for a fair and efficient adjudication of. the controvarsy. B

N -‘.1
Spacifically it must -determine that: - . ... ‘
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question affecting only 1rﬂ1v1dual mempers,
and that a class action is superior to other
available methods for thz2 fair and efficient
adjudication of the controversy. The mattexs
pertinent to the findings include: (A) the
interest of members of the class in 1nc1v1dually
controlling the prosecution or defense of = -
separate actions; (B) the extent and nature of
any litigation concernl”g the controversy already
commenced by or against members of the class, :
(C) the desirability or undesirability of
concentrating the litigation oZf the clalms in ' o
the partlcular forum; (D) the difficulties llkely
to be encountered 1n the management of a class'”
action. - : AR Lo

“

‘Justice would not be served by such .

e Bn s iy sty s YA | § o AFIT RIS 40 0" BT SO R0 S TP 100 8800 1 050

ere are not easily identified.

e

corresoondence ﬁithoot
ﬁarrant
liberties, nct all citizens will consider tbensolves harmed
by those acts, ox desire anj reccwoense Some may belleve
for personal or political reasons tnat the government——even
if it violated the law--should not ke sued for actionS'_“
taken in the name of an arguably legit
national secufity. OthersAmay feel
FBI have an absolute right to condx
and suffer no subjective sense

mail was openad may simply feeal

.dnd not, tnetefor,, ba damaged

.
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i
issue of class 1dent1f1cat10n is further complicated by the

fact tnat many, 1f not most, of those affected by HTLINGUAL -

. remain unaware of the fact; Since tﬂlS is a tort wnere the
indi 1dual~—as opposed to the public or soela7——damage )
flows primarily from the knowTedgo of the WXORg the bulk

of potentlal class members nrqbanly have not been

-

H

;.substaptlally 1n3ured
: Second, were thls case to be treated as a class
;,actlen; llttle.practlcaT advantage would accrte to the
individual mambers of th° class. All potentia; plaintiffs":

share oniyv on= qu=3t1on in common: is the United States

llable undsxr the app_lcable fede ral and state law for harm
which may heve resulted to,any individual from these un-

avthorizes interferences with the mail? Since the facts on

- @ s eeEee v -

which liabil ty—-—-as opposed to damages——rests are undlsputed
extenSLVe :esnlmony is not requlred fin each successlve o
case fto eseabllsh the factual Lnderplnalngs of the tort

clalm. mhe only questlon regardlng llablllty will b=z legal.

Future iitigants will not be foreed to-spendﬁiargetsums to.reé
duplicate complex testimony from numerous witnesses . They'wilil
' not even bear the burden of preparing extensive, expensive.
repatitive briefs since the ultimate datermination of thei

law in this case, assuming that it is Followed, will bind

future litigants}in actions relating to HTLINGUAL.
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&
;46

.,

Third, a class action would present inordinate managemept

a~

problems. Since punltlve damages are prohlblted by tha Lort°§
i'Claims Act, 28 U.S.C. § 2674, the court could compensate - .
only for actual injuries. The amount of injury could coh«
ceivably vary widely frow individual to 1nd1¢1dual, dependlngé
on the sen51t1v1ty of the letter, tne amount of dﬁstress '

experlenced and whether or not any tanglble damage could ;

be shown. Slnce the- facts on damages 1n each case would

{'Stlll have to be determlned separately, the court would be ..5

enneshed in a lengthy series of separate trlals even lf

ﬁ_;tugrar 2d class’ certltlcatlon. CE. Dellums v. Powell,

- F. &f——~aD.C. Cir. 1977)(d1 Ficaltles at trlal based on

theoxry cif false arrest and imp sonnent and violation of

First

W2 need not conSLder the adn1nlstrat1ve exhaustlon

issue reguiring the plalntlft in..a. Federal Tort. Clalms Act

case to'attenpt first to have his or ‘her clawm satlsfled

X by the aop“oorlate administrative agency. 28 U.S.C. § 2675.

V. Unlted States, 395 U. S 185, 197 89 s.Ct.

I..EA.2d : 63) (b2lancing test in Selective .
Liberty iutual Insurance Co., 508 F.2d

denied, 421 U.S. 1011, 96 S.Ct.

120%, 47 L.E3.2a 435 (1975) (Title VII of the 1964 Civil

Rights Act, 42 UG.S.C. § 2000e e= s529-7 class may include those
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wno have ndt_filed administrative complaints) with Commonweaith

of Pennsylvania v. National Association of Flood Insurers,

520 F.2d 11, 24 (3d Cir. 1975) (exhaustion reguired in class actio

;brbught under Federal Tort Claims _Act). 5 If the d°0151on in tbesa

:,cases is upheld on: appeal the CIA may want to recon51der
fglts refusal to grant rellef admlnlstratlvely to other HLLIVGUAL
;écomplalnatts. Should that be the case, no further ‘cases 1n:  

;Etnls court on the nall openlngs would bo antlclpated. If; ;

'g nowgver, tne.agepgyicontlnues_to_deﬁy clalms; a new'setléf
%gfacts will be p:esénted in subseqﬁentAactions which-may;von,t'
f;app:op:iate motion, cause the court to reconéider thetissué
E of class . ification. |

MEASURE OF DAMAGES

A. Elements Qenerally

Recovéry'undér the Federai'Tbrt Claims Act

¥ is‘limite& to compenSétbry damages. “The United Stétes
f sﬁall not bz liable for. . .punitivé damages;" 28 U.S;C{

s 267 _ T
Neither may the award take into account injuries
: inflicted upon the structure of American democracy. Any
theory which would allow private 1itigant§ to see’b

~

bzhaif of the entire injured segment OFf the public
attorneays general has no application in this case for two
reasons. First, th° effect would be puniti Ja, and hence would

- contravens the’ llmltatlon in section 2647. Second, it would
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